December 4. 1765. 


INFORMATION 


F O R BE hg 

Thomas Forbes merchant in London, eldeſt ſon of 

Thomas Forbes of Waterton, Eſq; defender ; 

AGAINST 

Walter, David, and Alexander Cuninghams, ſons of 

Captain Alexander Montgomery of Kirktonholm, 
by Mrs Betty Montgomery his wife, purſuers. 

LY 


; A RS Anne Montgomery of Kirktonholm, the de- 

. | fender's aunt, of this date, diſpones her eſtate of Aug. 9. 17 59. 

I KEirktonholm, failing heirs of her own body, to 
Captain Alexander Cuningham of Corſehill, and the 

heirs- male of his body; whom failing, to his brother David 

Cuningham, and the heirs-male of his body; whom failing, 

to the heirs · male deſcending of the body of Margaret Mont- 

gomery, her ſiſter- german, wife of Thomas Forbes of Wa- 

terton, and the heirs-male of the body of theſe heirs- male; 

* whom failing, to a ſeries of heirs therein particularly ſet 

forth, under ſtrict prohibitive, irritant, and reſolutive clau- 

F 

In an after-clauſe of this deed, it proceeds in theſe words: 


And moreover, in caſe che right of ſucceſſion to my lands 
and eſtate above mentioned ſhall, in virtue hereof, and b 


| 1 
failure of heirs whatſoever of my body, fall to and devolve 
upon the ſaid Alexander Cuningham, or any others the ſaid 


heirs of tailzie having right to the lands and eſtate of Corſe- 
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* hill, and others belonging to him, lying in the ſhire of 


Air, or to any other lands and inheritance ; th 

that caſe, it is hereby expreſsly provided and ne 
the {aid Alexander Cuningham, or any other the heir of 
tailzie for the time having right to the ſaid eſtate of Corſe: 
hill, or any other deer iball be holden and obliged, 
within the {pace of fix months after their ſucceſſion to my 


ſaid tailzied lands and eſtate, to ſettle and ſecure their (ai 


lands and proper eſtate, in favour of the ſame heirs of tailzic 
hereby appointed to ſacceed to my lands and eſtate of Kirk- 
tonholm, and others above mentioned, under the ſame 
proviſion and irritancy, of carrying the name and arms of 
Montgomery of Kirktonholm ; and with and under the o— 
ther conditions, proviſions, reſtrictions, limitations, clau- 
ſes irritant and reſolutive above ſpecified, contained in this 
preſent tailzie: Declaring, That if the ſaid Alexander Vont- 

gomery, or the heir of tailzie for the time in the right of 
the ſaid eſtate of Corſehill, ſhall refuſe or neglect to ſettle 
and ſecure the ſaid lands and eſtate of Corſehill, or any o. 
ther land- eſtate then belonging to him, in the way and 
manner before preſcribed, within the ſaid ſpace of ſix 
months after their ſucceſſion to my ſaid tailzied lands and 
eſtate; then, and in that caſe, the perſon ſo contravening 
ſhall not only, for him or her ſelf, but alſo for all the other 
heirs of tailzie above mentioned, deſcended of the ſaid Sir 
David Cuningham, amit, loſe, and forfeit their right and 
title to my ſaid tailzied land and eſtate, which ſhall from 


thenceforth become 2p/o facto void and null, and the ſame 


{hall fall, accreſce, and belong to the heirs-male of the body 
of the ſaid Mrs Margaret Montgomery (Lady Waterton), 
according to the order and deſtination of ſucceſſion above 
written; who {hall be holden and obliged to ſettle, tailzie, 
and incorporate their proper land- eſtate, in the ſame man- 
ner, and with and under the conditions, e reſtric- 
“tions, 


e tions, limitations, clauſes irritant, and faculties above ſpe- 


« cified, contained in the ſaid preſent tailzie. - © 
By the death of this Lady without heirs of her own body, the 


ſucceſſion to hereſtate of Kirktonholm devolved upon Captain 


Alexander Cuningham of Corſehill; who made a ſettlement of his 
lands of Corſehill, but not within the time limited by the La- 
dy's entail, (that is, within the ſix months after his ſucceſſion 
to her And, Uf his lands of Coreſchill, upon the ſame ſeries 
of heirs, and under the ſame conditions and reſtrictions as 
thoſe contained in the Lady's ſettlement. 

Of this deed of ſettlement the three infant- ſons of Captain 
Alexander Cuningham have brought a reduction, upon two 
grounds: Im, That by Captain Cuningham's contract of 


marriage with their mother, he was bound to provide the e- 


ſtate to the heirs-male of the marriage; and therefore he was 
not at liberty to impoſe any burdens or fetters upon it. 2do, 
That by the above-mentioned proviſion in the Lady's entail, it 
is declared, that the lands and eſtate of Corſehill, and others 
thereby ſettled, ſhould be ſubject always to ſuch proviſions 
and burdens as are contained in Captain Cuningham's contract 
of marriage, as well in favour of his wife, as of the heirs of 
the marriage. By which clauſe it was ſaid the Lady diſpenſed 
with the obhgation upon the Captain to make any entail 
contrary to the obligations in his contract of marriage. | 

This cauſe coming before my Lord Stonefield Ordinary, and. 
the memorialiſt Thomas Forbes, one of the ſubſtitutes. in the 
Lady's entail, appearing as defender, his Lordſhip aſſoilzied 
from the reduction. 

The purſuers having reclaimed againſt this interlocutor, 
when d reclaiming petition, with anſwers, came to be ad- 


viſed by your Lordſhips, you, of this date, remitted the june. 1765. 


cauſe back again to the Lord Ordinary to hear parties upon 
another concluſion of the libel, at the inſtance of theſe chil- 
dren of Captain Cuningham's, in order that.the cauſe might 
be fully before your Lordſhips. 

2 This 


» 
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This concluſion runs in the following words:“ And fur- 
cher, it ought and ſhould be found and declared, agreeable 
© to the exception above recited contained in the ſaid Mrs 
„ Anne Montgomery's deed of tailzie, That the ſaid pur- 
* ſuers poſſeſſing and enjoying the faid lands of Corſehill, 
« free and unlimited by any reſtrictions whatſoever, does no 
manner of way weaken or invalidate their right to ſucceed 
* in due courſe to the ſaid Mrs Anne Montgomery's eſtate of 
„ Kirktonholm, in virtue of her tailzie before rs! Athy or to 
her other ſubjects thereby ſettled and diſponed, when the 
* ſame ſhall open to them reſpectively.“ | 

The Lord Ordinary having accordingly heard parties upon 
this concluſion of the libel, has taken the debate to report up- 
on memorials. And this memorial is humbly offered on the 
part of Thomas Forbes the defender. 

The tendency of this proceſs plainly is, firff, That the fa- 
ther ſhould enjoy the eſtate of Kirktonholm without tailzicing 
his own eſtate of Corſehill ; and the children are ſo provident, 
that by this concluſion of the libel, they beſpeak the ſame 
privilege for themſelves, after their father's death; but in di- 
rect contradiction, as the memorialiſt apprehends, to the will 
of Mrs Montgomery. | 

For her will is as plain as words can make it, That if A- 
lexander Cuningham, or any other of the heirs of tailzie, be- 
ing poſſeſſed of the lands of Corſehill, or of any other lands, 
ſhall ſacceed to her eſtate of Kirktonholm, they ſhall, fix 
months after ſuch ſucceſhon, tailzie their lands of Corſehill, 
or any other which they may happen to be poſſeſſed of, in the 
ſame manner as her lands are tailzied. 

And as the words can bear no other ſenſe but this, ſo it is 
agreeable to the whole ſcope and intention of the lady's en- 
tail; for her view no doubt was that of every entailer, vis. 
to keep up her name and family, and for that purpoſe to 

ſecure to her repreſentatives a great eſtate; and as it ſeems 
{he did not think her own eſtate great enough, her * 

that 


WE 


that any of her heirs of entail who ſhall have any eſtate of 
their own at the time of their ſucceſſion to her eſtate, {hall 
add that eſtate to hers, in order to make one eſtate of both, 
for the better ſupport of the family. But ſhe was not ſo un- 
reaſonable as to require, though that is alſo imputed to her 
by the purſuers, that whatever eſtate her heirs ſhould acquire 
at any time after their ſucceſſion to her eſtate, they ſhould 
likewiſe tailzie that in the lame manner. This is a ſcheme of 
accumulation which the lady had not; and therefore the 
purſuers very unjuſtly impute to her the abſurdity of requi- 
ring, that this ſhould be done fix months after their ſucceſ- 
ſion to her eſtate; which will apply very well to the eſtates 
they were poſſeſſed of at the time of their ſucceſſion to the 
lady's eſtate, but will not a; ply to any other eſtate which they 
might afterwards acquire. 

But ſuppoſing the lady's will to be as unreaſonable as the 
purſuers would repreſent it, the memorialiſt does not ſee how 
your Lordſhips can diſpenſe with it. The purſuers, if they 
think that ſhe has impoſed too heavy burdens upon them, 
have no more ado but to repudiate her ſucceſhon ; which the 
memorialiſt will very chearfully take up, and fulfil the con- 
dition of the lady's will, by tailzieing his proper eſtate in the 
manner ſhe requires: bur he cannot conceive upon what 
principle of law or equity the purſuers can pretend to enjoy 
the lady's eſtate, without complying with her will as to their 
tailzieing their own lands. 

For although it ſhould be found by your Lordſhips, that 
their father does not incur the irritancy, either becauſe he 
cannot entail his lands of Corſehill, being bound up by his 
marriage- contract, or becauſe he falls within the exception 
and reſervation in the lady's entail ; his children ſurely will 
not have the ſame plea ; becauſe they are under no obligation 
by any contract of marriage, and the exception in the lady's 
entail only reſpects the proviſions mai e by Alexander Cu- 
ningham, in his marriage-contraQ, to Eis wife and heirs. 

The 
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The argument upon which the purſuers ſeem to reſt their 
cauſe is founded upon a diſtinction which they make betwixt 
the heirs of tailzie ſucceeding immediately to the lady, and 
thoſe who ſhall ſucceed to other heirs. If we had ſucceeded 
ay they, immediately to the lady, as her heirs of entail, we 
ſhould have been obliged to have tailzied our lands of Corſe. 
hill, or any other lands we ſhould happen to be poſſeſſed of 
in favour of the ſame ſeries of heirs; but as we are not tc 
ſucceed immediately to the lady, but in and through our fa 
ther, we are not under the ſame obligation. 

But this is a diſtinction founded neither in the words no! 
in the meaning of the tailzier; for the words are expreſs 
That whether it be Capt. Cuningham, or any other heir of tai 
zie, that ſhall ſucceed to the lady's lands, and ſhall have righ 
to the eſtate of Corſehill, &-c. : ſo that it is the ſucceſſion te 
the lands, without diſtinction, whether they take it from th 
lady, or any other heir of entail, that makes them liable t. 
this obligation. And as to the meaning, it is impoſſible ti 
ſuppoſe, that the lady could mean to make a diſtinction wit 
out the leaſt difference; for her intention was, that the hei 
of Corſehill, if he ſucceeded to her lands, ſhould entail th 
eſtate likewiſe; and it was the ſame thing to her, whethe 
that was done by Captain Cuningham or his heir. The me 
morialiſt ſhall only further add, that if this rule of interpre 
tation laid down by the purſuers were to take place, it woul 
open a way to get free of entails that has not hitherto bee 
thought of. For it is the common way of hying on prohibi 
tions and reſtrictions in entails, by requiring, that neiths 
ſuch a one nominatim, nor any other the heirs of entail, ſhoul 
do ſo and ſo. Now, if this was to be underſtood of the fir 
heir ſucceeding to the tailzie, there would be an end of a 
entails in one generation, without the aid of a ſtatute. 


lu reſpect whereof, &c. 


TA. BURNETT. 


